DEED OF PLANNING AGREEMENT
THIS DEED made on 2008

Between

CESSNOCK CITY COUNCIL of 62-78 Vincent Street, Cessnock, New South Wales (Council) of the

one part
and

WINTEN (NO 23) PTY LIMITED ACN 096 449 366 of Level 4620, 64+-Lavender100 Arthur Street,
MilsenrsPeintNorth Sydney, New South Wales (Developer) of the other part

Recitals

A. On 8 August 2005, the Developer made application to the Council for the Instrument Change
to carry out the Development on the Land. The Instrument Change took effect on
14 November 2008.

B. The Developer made an offer to the Council to enter into a planning agreement with it to make
Development Contributions towards the Public Facilities subject to certain terms and

conditions.

C. These presents represent the offer accepted by the Council.
Operative provisions

1 Planning Agreement under the Act

The Parties agree that this deed is a planning agreement governed by Subdivision 2
of Division 6 of Part 4 of the Act.

2 Definitions and interpretation

21 In this Agreement the following definitions apply:
Act means the Environmental Planning and Assessment Act 1979 (NSW)

Bankers Guarantee means an unconditional and irrevocable undertaking issued
by a major Australian trading bank in favour of the Council and which does not
have an expiry date and is otherwise in form and substance acceptable to the

Council, to pay on demand to the Council the Guaranteed Amount.
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Cash Contributions means the cash contributions referred to in the definition of
Contributions below, details of which are set out in Table 3 of Attachment D and
clause 6.11, all of which shall be paid in Australian currency.

Claim includes a claim, demand, remedy, suit, injury, damage, loss, Costs,

liability, action, proceeding or right of action.

Contributions or Development Contributions means the cash contributions to
be provided, the land to be dedicated, and the works to be carried out (including
the provision of facilities), to be used for or applied towards a public purpose and
the requirements to be satisfied by the Developer pursuant to this agreement as
set out in the Contributions Schedule and other provisions of this Deed and

includes all of same to be procured by the Developer.
Contributions Schedule is Attachment D.

Costs include costs, charges and expenses, outgoings, payments, fees and other

expenditure of any nature, including those incurred in connection with advisers.

Dealing, in relation to the Land, means, without limitation, selling, transferring,
and assigning, mortgaging, charging, encumbering or otherwise dealing with the

Land.

Dedicated Land is the land to be dedicated by the Developer to the Council and
is described in Table 2 of Attachment D.

Defects Liability Period means the period of 1 year commencing on the day
immediately after a work required to be carried out under this Deed is completed

for the purposes of this Deed.

Department means the Department of Planning and Environment (or such future

State Government Department that administers the Act).

Development means the proposed staged residential subdivision of the Land
comprising 977 individual residential lots to be carried out in stages in accordance
with any Development Consent granted for the development (as modified from

time to time).
Development Application has the same meaning as in the Act.

Development Consent has the same meaning as in the Act and includes any

amendment under section 96 of the Act approved by the Council.

Development Contribution means a monetary contribution, the dedication of

land at no cost to the Council and/or the provision of any other material public
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benefit including the provision of Public Facilities, to be used for or applied

towards a public purpose.

Discretion includes the sovereignty of the Parliament of the State to make any
Law; the power of the Executive Government of the State to make any
statutory rule; and the exercise of any statutory power or discretion of any
Minister of the State, the Council or any other Authority.

Dwelling means a room or suite of rooms occupied or used or so constructed or

adapted as to be capable of being occupied or used as a separate domicile.

Dwelling house means a building containing one but not more than one

dwelling.

Equivalent Lots for each Super Lot are to be ascertained by reference to

Attachment H.

Gazettal means the making by the Minister administering the Act of an
amendment to the Cessnock Local Environmental Plan 1989 in substantially the
same form as the Attachment C by notification in the New South Wales

Government Gazette.
GST has the same meaning as in the GST Law.

GST Law has the meaning given to that term in A New Tax System (Goods and
Services Tax) Act 1999 (Cth) and any other Act or regulation relating to the
imposition or administration of the GST.

Guaranteed Amount is the amount determined in accordance with clause
11.1344-434443-4 and clause 6.10.

Instrument Change means the change to the LEP, so that the zoning that
affected the Land, as shown in the map at Attachment B, was changed to the

zoning shown in Attachment C hereto.
Land means the whole of the lands described in Attachment A.

LEP means the Cessnock Local Environmental Plan 1989 (as subsequently

amended or replaced).

Lot means an allotment capable of development for the purpose of the erection
of a dwelling, but not open space or infrastructure.

LPI means Land and Property Information New South Wales.

[Formatted: Font: Not Italic, Font

Multipurpose Community Centre means a public space that has multi- color: Auto
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functional uses and delivers a wide range of services to many different population

groups within the Local Government Area. Multi-purpose community centres

often include combinations of formal meeting and function rooms, community
office accommodation, recreation and leisure group activity space, education

training rooms and specific purpose activities such as neighbourhood activities,

youth programs and playgroups. In terms of size, a multi-purpose community

centre should be at least 900m2 in size.

New Law means a Law that is amended, varied or changed or a new Law either

of which comes into force on or after the date of this Agreement.
Non-Cash Contributions means Contributions other than Cash Contributions.
Party means a Party to this Agreement, including their successors and assigns.

Plan of Subdivision means each Plan of Subdivision to create one or more lots
comprising part of the Land representing each stage in the subdivision of the
Land in accordance with the Development Consent to issue by the Council in

respect to the Development Application.

Public Facilities are those facilities to be provided by the Developer to the

Council as described in Table 1 of Attachment.

Rectification Notice means a notice in writing:

(a) identifying the nature and extent of a Defect,

(b) specifying the works or actions that are required to Rectify the Defect,

(c) specifying the date by which or the period within which the Defect is to be

rectified.

Regulation means the Environmental Planning and Assessment Regulation
2000.

Residential Lot means an allotment of land that is part of the Land and shown in

pink colour on Attachment F.

Super Lot means an allotment of land that is part of the Land shown in yellow

colour on Attachment F and of which there are seven in number.

In the interpretation of this Agreement, the following provisions apply unless the

context otherwise requires:

(a) Headings are inserted for convenience only and do not affect the

interpretation of this Agreement;
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A reference in this Agreement to a Business Day means a day other
than a Saturday or Sunday on which banks are open for business

generally in Sydney;

If the day on which any act, matter or thing is to be done under this
Agreement is not a Business Day, the act, matter or thing must be

done on the next Business Day;

A reference in this Agreement to dollars or $ means Australian dollars
and all amounts payable under this Agreement are payable in

Australian dollars;

A reference in this Agreement to any law, legislation or legislative
provision includes any statutory modification, amendment or re-
enactment, and any subordinate legislation or regulations issued under

that legislation or legislative provision;

A reference in this Agreement to any agreement, deed or document is
to that agreement, deed or document as amended, novated,

supplemented or replaced,;

A reference to a clause, part, schedule or attachment is a reference to

a clause, part, schedule or attachment of or to this Agreement;

An expression importing a natural person includes any company, trust,
partnership, joint venture, association, body corporate or governmental

agency;

Where a word or phrase is given a defined meaning, another part of
speech or other grammatical form in respect of that word or phrase has

a corresponding meaning;

A word which denotes the singular denotes the plural, a word which
denotes the plural denotes the singular, and a reference to any gender

denotes the other genders;

References to the word ‘include’ or ‘including’ are to be construed

without limitation;

A reference to this Agreement includes the agreement recorded in this

Agreement; and

A reference to a Party to this Agreement includes a reference to the
servants, agents and contractors of the Party, and the Party’s

successors and assigns.
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24

(n) A reference to a subdivision certificate is a reference to same under the

Act.

In the interpretation of this agreement no rule of construction shall apply to
disadvantage one party on the basis that that party put forward the particular

covenant, term or provision.

The Schedules and Attachments form part of this Agreement.

Application of this Agreement

This Agreement applies to the Land and the Development.

Operation of this Agreement

This Agreement operates from the date it is entered into by the Parties. If the Gazettal does
not occur within two years of the date of this deed, the obligations of each party to the other

pursuant to this Deed are at an end except as may relate to any antecedent breaches of the

Deed by either party.

The Change to the LEP

As at the date this Agreement was entered into, the environmental planning instrument that
applied to the land was the Cessnock Local Environmental Plan 1989 and the zonings that
affected the Land under that instrument are shown in the map that is Attachment B hereto.

The zonings of the Land proposed to be changed by amending the LEP are shown in the map

that is the Attachment C hereto.

Development Contributions to be made under this Agreement

6.1

6.2

If the Gazettal occurs then the Developer will make the Development Contributions
of the nature shown in and to the extent, manner and when promised in the

Attachments D and E to this Agreement and as further provided below.
The Development Contributions to be made by the Developer are the:

(a) provision of the Public Facilities referred to in Table 1 of Attachment D

and more particularly specified in attachment E,

(b) dedication of part of the land to the Council as referred to in Table 2 of

Attachment D_as more particularly specified for certain items in

attachment F; and the

(c) payment of Cash Contributions referred to in Table 3 of Attachment D

and clause 6.11.
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The Development Contributions shall be provided at the times referred to in Tables

1, 2 and 3 of Attachment D, subject to any extensions of time that may be agreed

by Council.

Except as otherwise provided in this Agreement, Aall Cash Contributions to be paid

in accordance with this Agreement including clauses 6.2(c);.and 11.7 (b) and-27-+
{b)-hereof are to be adjusted by the Consumer Price Index Sydney All Groups
(“CPI"), except where otherwise indicated by this Agreement, by utilising the

following formula:

Adjusted Cash Contribution = Cash Contributions to be provided in Table 3
of Attachment D x CPI at time of payment divided by CPI at date of
Gazettal.

For the purpose of this clause, the CPI at the time of Gazettal will be the last
published quarter CPI figures immediately prior to Gazettal; and the CPI at the time
of payment will be the last published quarter CPI figures immediately prior to the
time the payment is being made -Feravoidance-of doubt-the-June-2007-CPHigure

No monies shall be paid by the Council to the Developer for the performance of the
Developer's obligations under this Agreement. The Developer assumes all risk in
relation to the provision and the making of the Contributions and in particular,
should the cost of works, a facility or land dedication differ from the indicative total
value ascribed to the facility or the land dedication in the Contributions Schedule
then the Developer is not relieved from the performance of its promise to provide
the works, facility or land dedication and must provide same notwithstanding the

difference.

Notwithstanding clause 6.5, in the event that during the term of this Deed the New
South Wales Government imposes any type of infrastructure levy or separate
developer contributions over and above the Development Contributions to be paid
by the Developer to the Council in accordance with this Deed it is agreed the Cash
Contributions to be paid by the Developer to the Council shall be reduced by the
amount of moneys that have to be paid to the New South Wales Government up to
an amount of $5,038,050 in regard to any infrastructure levy or developer

contribution imposed by such government.

On the dedication or transfer of parts of the Land to the Council under this
Agreement, the Developer promises that the Council will have on the vesting of
each part of the Land in the Council, an estate in fee simple in possession, freed
and discharged from all estates, interests, trusts, restrictions, dedications,

reservations, rights, charges, rates and contracts, except firstly as may be permitted
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6.8

6.9

by this Planning Agreement, secondly those easements and covenants (restrictive
and positive) presently on the title to the Land and shown in the title searches in
Attachment G and which cannot be removed, and thirdly any other forms of
restrictive covenants, positive covenants or easements required by the Council in

regard to the subdivision of the Land.

On the transfer of a facility to the Council the Developer promises that the Council
will be the owner of that facility and any land upon which it stands freed and
discharged from all estates, interests, trusts, restrictions, dedications, reservations,
rights, charges, rates and contracts, except firstly as may be permitted by this
Planning Agreement, secondly those easements and covenants (restrictive and
positive) presently on the title to the Land and shown in the title searches in
Attachment G and which cannot be removed, and thirdly any other forms of
restrictive covenants, positive covenants or easements required by the Council in
regard to the subdivision of the Land. However no transfer of a facility having
habitable floorspace shall be made to Council unless a final occupation certificate

has issued for it under the Act.
Grant of Licence

(a) The Council grants the Developer and the Developer's invitees a
licence to enter and use the Testers Hollow Open Space land referred
to in Table 2 of Attachment D following the dedication of that land to
Council (“Dedicated Land") in accordance with this Agreement for the
purpose of carrying out the Testers Hollow Wetlands Maintenance
Works in accordance with Attachment D, and more particularly
specified in Attachment E ("Permitted Use").

(b) In respect of the licence granted in clause 6.9(a), the Developer

agrees that:
@ . the Developer and the Developer's invitees may use the

Dedicated Land to carry out the Permitted Use and for no

other purpose;

(i) upon completion of the Testers Hollow Wetlands
Maintenance works (5 years) in accordance with this
Agreement and the document titled 'Testers Hollow Wetland
and Rehabilitation Area Plan of Management’ dated 23
September 2016 (as amended) prepared by RPS Australia
East Pty Ltd, the licence will expire and the Developer and
the Developer’s invitees must vacate the Dedicated Land

and remove all rubbish and debris and make good any
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6.10

damage to the land; and

(iii) the Developer enters the Dedicated Land and carries out
the Permitted Use as its own risk.

Security for Testers Hollow Wetlands Maintenance

The Developer will provide Council with a Bankers Guarantee(s) in the total
amount of $250,000 to secure the performance of its obligation to undertake
the Testers Hollow Wetlands Maintenance works in accordance with Annexures
D and E of this Agreement (ltem 3) and in accordance with the document titled
‘Testers Hollow Wetland and Rehabilitation Area Plan of Management’ dated
23 September 2016 (as amended) prepared by RPS Australia East Pty Ltd.

The Bankers Guarantee referred to in clause 6.10(a) is to be provided to the
Council prior to the commencement of the Testers Hollow Wetlands

Maintenance works.
The Council will:

(i) conduct an annual review of the Developer’'s compliance with its
obligation to undertake the Testers Hollow Wetlands Maintenance

works; and

(ii) following each review and subject to the Council being satisfied, acting
reasonably, that the Developer has complied with its obligations for the

year reviewed and is continuing to comply with its obligations:

(A) the Developer will be entitled to a reduction of $50,000 from
the total amount of the Bankers Guarantee(s) specified in

clause 6.10(a); and

(B) the Council will promptly release any applicable Bankers
Guarantee(s) to the Developer or accept any replacement
Banker Guarantee(s) for the new security amount from the

Developer.

Subject to clause 6.10(e), the Council may call-up and apply the Bankers
Guarantee held by the Council under this clause to remedy any alleged non-
compliance by the Developer of its obligations under this Agreement in relation

to the Testers Hollow Wetlands Maintenance works.

Prior to calling upon a Bankers Guarantee(s) provided under this clause 6.10,
the Council must give the Developer not less than 15 Business Days written

notice to allow the Developer to remedy any alleged non-compliance with its
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6.11

6.12

(a)

6.13

obligations under this Agreement in relation to the Testers Hollow Wetlands

Maintenance works.

Following the Developer's completion of its obligations under this Agreement in
relation to the Testers Hollow Wetlands Maintenance works to the satisfaction
of the Council, the Council will promptly return the Bankers Guarantee(s) to the

Developer.
Provision relating to Cash Contribution for district of regional open space

Prior to the time for completion of Item 6 of Table 1 to Attachment D, District
Recreation Facilities, the Developer is to give to the Council written notice of the
cost of construction of the Item, accompanied by supporting written evidence of

such costs for Council’s approval.

The Developer is to pay Cash Contributions to the Council in an amount equal to
$1,500,000 less the cost of construction of Item 6 of Table 1 to Attachment D
approved by the Council.

The Cash Contribution referred to in clause 6.11(b) is to be paid prior to the issuing
of the Subdivision Certificate that creates the 331st Residential Lot in the

Development.

The Cash Contribution is to be applied by the Council towards the provision or

embellishment of regional or district open space.
Provision relating to District Roads and Bridges

The Parties acknowledge and agree that the Developer has provided monetary
contributions and carried out, completed and handed-over works to the Roads and

Maritime Services to the value of $4,560,000.

Provision relating to Development Contributions generally

(a) Council must use a Development Contribution provided under this Agreement for the

purpose for which it is provided, unless the Council reasonably considers that the

public interest would be better served by applying the Development Contribution

towards another purpose rather than the purpose so specified.

7 Application of s94 and s94A and s94EF of the Act to the Development

Sections 94 and 94A of the Act do not apply to the Development.

Section 94EF of the Act applies to the Development.

88340987.1

Page 10 of 39




8

10

88340987.1

Registration of this Agreement

8.1

8.2

8.3

The Developer agrees to procure that this Agreement is registered on the relevant
folios of the Register pertaining to the Land as soon as practicable following
Gazettal in accordance with this clause 8 including obtaining the consent of any
mortgagee or other person with an estate or interest in the Land to such
Registration. To that end the Developer shall deliver to the Council on the date this
Agreement is made, all necessary documents in registrable form to enable the
Council to lodge those documents at LPI and obtain immediate registration of this
agreement on the title to the Land following Gazettal. In the event that the
documents of title for the Land are not in the possession of the Developer, the
Developer will deliver to the Council at the date of this Agreement an irrevocable
undertaking in the form of a deed poll by the person having possession of the title
deeds to the Land, in favour of the Council, promising in consideration of the
Council's entering into this planning agreement with the Developer, to consent to
the registration of this agreement on the title to the land; and produce the title
documents in relation to the Land when required by the Council and/or LPI to

enable registration of this agreement under section 93H of the Act to occur.

The Council agrees that on registration of each Plan of Subdivision within the
Development, notation of registration of the Planning Agreement shall be removed
at the Developer's cost from each Residential Lot created by such Plan of

Subdivision.

Further, if the Developer pays to the Council the Contributions for the Equivalent
Lots for any Super Lot contained in such Plan of Subdivision, then the notation of
registration shall be removed at the Developer’s cost, from the title to that Super
Lot.

Review of this Agreement

This Agreement may be reviewed or modified by the agreement of the Parties using their best

endeavours and acting in good faith.

Dispute Resolution

10.1

10.2

If a Party claims that a dispute has arisen under this Agreement (“Claimant”), it
must give written notice to the other Party (“Respondent’) stating the matters in
dispute and designating as its representative a person to negotiate the dispute

(“Claim Notice”).

Within 20 Business Days of receiving the Claim Notice, the Respondent must notify
the Claimant of its representative to negotiate the dispute.

Page 11 of 39




10.3 The nominated representatives must:

10.3.1 meet to discuss the matter in good faith within 10 Business Days

after service by the Respondent of notice of its representative; and

10.3.2 use reasonable endeavours to settle or resolve the dispute within

15 Business Days after they have met.

10.4 If the dispute is not resolved within 15 Business Days after the nominated
representatives have met, either Party may give to the other a written notice

calling for determination of the dispute (“Dispute Notice”).

10.5 The Parties agree that a dispute shall be mediated if it is the subject of a Dispute

Notice, in which case:

10.5.1 the Parties must agree the terms of reference of the mediation
within 5 Business Days of the receipt of the Dispute Notice (the
terms shall include a requirement that the mediation rules of the

Institute of Arbitrators and Mediators Australia (NSW Chapter)
apply);

10.5.2 the mediator will be agreed between the Parties, or failing
agreement within 5 Business Days of receipt of the Dispute Notice,
either Party may request the President of the Institute of Arbitrators
and Mediators Australia (NSW Chapter) to appoint a mediator;

10.5.3 the Mediator appointed pursuant to this Clause 10.5 must:

(a) have reasonable qualifications and practical experience in

the area of the dispute; and

(b) have no interest or duty which conflicts or may conflict with
his function as mediator, he being required to fully disclose

any such interest or duty before his appointment;

10.5.4  The Mediator shall be required to undertake to keep confidential all
matters coming to his knowledge by reason of his appointment and

performance of his duties;

10.5.5  The Parties must within 5 Business Days of receipt of the Dispute
Notice notify each other of their representatives who will be

involved in the mediation;

10.5.6  The Parties agree to be bound by a mediation settlement being any

agreement made by the Parties at such mediation to resolve the
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dispute and may only initiate judicial proceedings in respect of a
dispute which is the subject of a mediation settlement for the

purpose of enforcing that mediation settlement;
10.5.7 In relation to costs and expenses:

(a) each Party will bear its own professional and expert costs

incurred in connection with the mediation;

(b) the costs of the mediator will be shared equally by the
Parties unless the Mediator determines a Party has
engaged in vexations or unconscionable behaviour in
which case the Mediator may require the full costs of the
mediation to be borne by that Party.

10.6 If the dispute is not finally resolved in accordance with this Clause 10 either Party

is at liberty to litigate the dispute.

10.7 Each Party must continue to perform its obligations under this Agreement,

notwithstanding the existence of a dispute.

1" Enforcement of this Agreement

111 The Developer appoints the Council as the principal certifying authority under the
Act for all building work and subdivision work required in relation to the

performance of the Developer's obligations pursuant to Attachments D and E.

11.2 The Developer will be the applicant in all applications for subdivision certificates

under the Act in respect of the Land.
11.3 A subdivision certificate under the Act will not be issued by the Council unless:

(a) in the case of subdivision for which a development consent has been
granted, the applicant has complied with all conditions of the consent that,
by its terms, are required to be complied with before a subdivision

certificate may be issued in relation to the plan of subdivision, and

(b) in the case of subdivision of land to which this Deed applies, all the
requirements of the Deed that, by its terms, are required to be complied
with before a subdivision certificate is issued in relation to the plan of

subdivision have been complied with, and

(c) in the case of subdivision for which a "deferred commencement” consent
under section 80 (3) of the Act has been granted, the applicant has

satisfied the consent authority concerning all matters as to which the
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consent authority must be satisfied before the consent can operate, and

(d) in the case of subdivision that relates to land within a water supply
authority’s area of operations, the applicant has obtained a certificate of
compliance from the water supply authority with respect to the subdivision

of the land, and

(e) in the case of subdivision the subject of an order made by the Court under
section 40 of the Land and Environment Court Act 1979 concerning the

provision of drainage easements, all such drainage easements have been

acquired by the Council as referred to in that section, and

(f) in the case of subdivision the subject of a development consent for which

the consent authority is required by the regulations to notify any objector:
(i) at least 28 days have elapsed since the objector was notified, or

(i) if an appeal has been made by the objector within that time, the

appeal has been finally determined.

1.4 Without limiting the previous paragraphs, a subdivision certificate will not be issued

for a subdivision that involves subdivision work unless:
(a) the work has been completed, or

(b) agreement has been reached between the Developer or the applicant for the

certificate and the consent authority:

0] as to the payment by the Developer or the applicant to the consent

authority of the cost of carrying out the work, and
(i) as to when the work will be completed by the consent authority, or

(c) agreement has been reached between the Developer or the applicant for the

certificate and the consent authority:

(i) as to the security to be given by the Developer or the applicant to the

consent authority with respect to the work to be completed, and

(i) as to when the work will be completed by the Developer or the

applicant.

11.5 Clause 11.4 does not prohibit the issue of a subdivision certificate for part only of
land that may be subdivided in accordance with a development consent as long as

the requirements of that clause have been complied with in relation to that part.
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In the above clauses 11.2 - 11.4 inclusive:
applicant means the Developer.

certificate of compliance, in relation to a water supply authority, means a certificate
of compliance issued by the water supply authority under the Act under which the

water supply authority is constituted.
water supply authority means:

(a) the Hunter Water Corporation or a water supply authority within the meaning

of the Water Management Act 2000, or (b) a council or county council
exercising water supply, sewerage or stormwater drainage functions under
Division 2 of Part 3 of Chapter 6 of the Local Government Act 1993.

In addition to the aforegoing, the Developer promises the Council that the
Developer will not take steps or cause or suffer steps to be taken to obtain the
issue of any subdivision certificate under the Act until and unless the Developer

satisfies the Council that in respect of
(a) the following Non-Cash Contributions formula,

the total value of the Non-Cash Contributions made by the Developer for the
benefit of the Council (such value being determined from the Contributions
Schedule and not otherwise) must equal to or exceed A, where A is determined by

using the following formula:
A =B x (C + D) where:

A is the total Non-Cash Contributions the Developer is required to make at the
time the written request is given by the Developer to the Council for a

subdivision certificate under the Act.
B is the total of:
1. Residential Lots for which subdivision certificates have issued; and

2. Residential Lots for which the Developer is now seeking a subdivision

certificate; and

3. the total of Equivalent Lots determined for each Super Lot included in

the application for the subdivision certificate.

C is the indicative land dedication contribution per Residential Lot, established

by using the Contributions Schedule-{i-e—$2:420,000-00-divided-by-977); and
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D is the indicative works in kind contribution per Residential Lot, similarly
established by using the Contributions Schedule (i-e—$6;400,000-00-divided-by
977 -but excluding those amounts which are Cash Contributions in the

Contributions Schedule).
And
(b) the following Cash Contributions formula

the total value of the Cash Contributions made by the Developer for the benefit
of the Council (such value being determined from the Contributions Schedule
and not otherwise) must equal to or exceed A, where A is determined by using

the following formula:
A=BxC
where:

A is the total Cash Contributions the Developer is required to make at the time
the written request is given by the Developer to the Council for a subdivision

certificate under the Act;
B is the total of
1. Residential Lots for which subdivision certificates have issued; and

2. Residential Lots for which the Developer is now seeking a subdivision

certificate; and

3. the total of Equivalent Lots determined for each Super Lot included in the

application for the subdivision certificate

Schedule)-adjusted in accordance with clause 6.4.

If the Developer has not provided the Non-Cash Contributions required under the
Contributions Schedule, the Developer may tender to the Council and the Council
may agree to accept a Bankers Guarantee as security for the performance by the
Developer of its obligations relating to the then to be provided Non-Cash

Contributions, excluding dedication of land.

If the Council accepts a Bankers Guarantee under the previous sub-clause, the

Council shall hold it until the earlier to occur of:
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11.10

11.11

Thi
by

(a) the point in time when the Non-Cash Contributions provided by the
Developer equal or exceed the quantum of A derived from application of

the relevant formula given in this clause 11; and

(b) the expiry of a period of 50 weeks (or some later date agreed by the
parties) following the date shown on the Bankers Guarantee and the
Non Cash Contributions provided by the Developer at the end of that
period are less than A.

If (a) first occurs the Council shall return the Bankers Guarantee to the
Developer, and if (b) first occurs the Council is entitled to call up on the Bankers
Guarantee and use the proceeds of that call to satisfy the obligations of the
Developer that ought to have been performed by the Developer pursuant to this
Agreement and if it be the case, return any unused part of the proceeds to the

Developer.

To avoid doubt, if a final Occupation Certificate has not issued in respect of a
Contribution that is a facility, this clause can operate, to the intent that the
Developer may tender to the Council a Bankers Guarantee as security for the
performance by the Developer of its obligations relating to the outstanding

Contribution in respect of the provision of the facility.

s planning agreement may be pleaded in bar to any legal proceedings instituted

or on behalf of the Developer.

Notwithstanding anything else contained in this Agreement, the Developer shall not

take steps or suffer steps to be taken to obtain the issue of a subdivision certificate

under the Act where

11.

11.

but

11.

11.1 it has satisfied the Council in respect of the formulae in this clause 11,

and

11.2 it has made Non-Cash Contributions equal to the total indicative value

shown against the relevant item in the Contributions Schedule,

11.3 that item, being a dedication or transfer of land has not vested in
Council with the attributes required by clause 6.7, or, being the
provision of a facility or works remains uncompleted and relevantly
does not have the attributes required by clause 6.8 and final

occupation certificate issued under the Act

unless satisfactory arrangements have been made with the Council to secure the

vesting or completion as the case may be.
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11.12

11.13

11.14

11.15

Notwithstanding anything else contained in this agreement, a Contribution shall be

deemed not to have been made unless:

11.12.1  where a dedication or transfer of land is required to be made, it has
vested-in-Ceuneil-and-has-the attributes required by clause 6.7, and the

requirements of clause 11.15 have been met, and

11.12.2  where works are to be carried out that require the issuing of a final
Occupation Certificate, a final Occupation Certificate has issued in
respect of that facility and ownership of that facility and land upon which
it stands has vested in Council with the attributes required by clause
6.8, unless a Bankers Guarantee for the relevant unperformed work has

been accepted by the Council, and

11.12.3 where a work is to be carried out that does not require the issuing of a
final Occupation Certificate, when the Council, acting reasonably, gives
a written notice to the Developer that the work is completed for the

purpose of this Deed,

11.12.4  where a Cash Contribution is required, unless the cheque or electronic
funds transfer by which it was paid has been cleared by Council’s

banker.

If the Developer wishes to provide a Bankers Guarantee in respect of any one
period when Lots are to be developed as shown in the Contributions Schedule for
an uncompleted facility or works as part of its Non-Cash Contributions, then the
Developer shall if required by Council submit to the Council, to assist it to
determine the amount of the Bankers Guarantee that it will accept, a written
report obtained by the Developer at its cost, from an appropriately qualified
practising quantity surveyor who is independent of the Developer and the
Council, as to the estimated cost to complete the particular part of the
uncompleted facility or works for that period. The Council shall take into
consideration that report, if satisfied that the cost expressed in that report is a
reasonable estimate, in determining the amount required for the Bankers
Guarantee and shall then advise the Developer of the required amount for the

Bankers Guarantee accordingly.

The parties agree that the provisions of this clause 11 together with the provisions
of Part 6 of the Act as relate to implementation and enforcement provide means for
the enforcement of this Agreement in the event of a breach of this Agreement by

the Developer.

A Development Contribution comprising the dedication of land is made for the

purposes of this Agreement when:
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11.15.1  Where the dedication is to be effected by registration of a deposited

plan, when a deposited plan is registered in the register of plans held

with the Registrar-General that dedicates land as a public road

(including a temporary public road) under the Roads Act 1993 or

creates a public reserve or drainage reserve under the Local
Govemment Act 1993.

11.15.2  Where the dedication is to be effected by registration of a transfer of

title, the Council is given

(a) an instrument in registrable form under the Real Property Act
1900 duly executed by the Owner as transferor_that is
effective to transfer the title to the land to the Council when
executed by the Council as transferee and registered,

(b) the written consent to the registration of the transfer of any
person whose consent is required to that registration, and

(c) the certificate of title is produced to Land Registry Services for
the purposes of registration of the transfer.

12 Rectification of defects

121

12.2

12.3

13 Release

13.1

14 Indemnity

14.1

88340987.1

The Council may give the Developer a Rectification Notice during the Defects
Liability Period.

The Developer, at its own cost, is to comply with a Rectification Notice according

to its terms and to the reasonable satisfaction of the Council.

The Council is to do such things as are reasonably necessary to enable the
Developer to comply with a Rectification Notice that has been given to it under

clause 12.1.

The Developer releases the Council from any Claim it may have against the
Council arising in connection with the performance of the Developer's obligations
under this Deed except if, and to the extent that, the Claim arises because of the

Council’s negligence or default.

The Developer indemnifies the Council from and against all Claims that may be
sustained, suffered, recovered or made against the Council arising in connection

with the performance of the Developer’s obligations under this Deed except if,
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and to the extent that, the Claim arises because of the Council’s negligence or

default.
15 Notices

161 Any notice, consent, information, application or request that must or may be
given or made to a Party under this Agreement is only given or made if it is in

writing and sent in one of the following ways:
15.1.1 Delivered or posted to that Party at its address set out below.
15.1.2 Faxed to that Party at its fax number set out below (where applicable).

15.1.3 Emailed to that Party at its email address set out below.

Council Cessnock City Council General
Attention: General Manager
Address: 62-78 Vincent Street,

CESSNOCK NSW 2325

Fax Number: 4993 2500

Email: council@cessnock.nsw.gov.au
Developer: Winten (No 23) Pty Limited

Attention: William Sarkis

Address: 10/61-Lavender-Street20/100 Arthur Street

CAMMERAY-NORTH SYDNEY NSW 20602

Email: bsarkis@winten.com.au

15.2 If a Party gives the other Party 3 Business Days’ notice of a change of its
address, email address or fax number, any notice, consent, information,
application or request is only given or made by that other Party if it is delivered,
posted, emailed or faxed to the latest address, email or fax number.

15.3 Any notice, consent, information, application or request is to be treated as given

or made at the following time:
15.3.1 Ifitis delivered, when it is left at the relevant address.
15.3.2 Ifitis sent by post, 2 Business Days after it is posted.

15.3.3 If itis sent by fax, as soon as the sender receives from the sender’s fax
machine a report of an error free transmission to the correct fax

number.
Page 20 of 39
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17
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15.4

15.3.4 If it is emailed, at the time the email becomes capable of being retrieved
by the addressee at its email address, being the time when the email

reaches the addressee's electronic address.

If any notice, consent, information, application or request is delivered, or an error
free transmission report in relation to it is received, on a day that is not a
Business Day, or if on a Business Day, after 5pm on that day in the place of the
Party to whom it is sent, it is to be treated as having been given or made at the

beginning of the next Business Day.

Approvals and consent

Except as otherwise set out in this Agreement, and subject to any statutory obligations, a

Party may give or withhold an approval or consent to be given under this Agreement in that

Party’s absolute discretion and subject to any conditions determined by the Party. A Party is

not obliged to give its reasons for giving or withholding consent or for giving consent subject

to conditions.

Assignment and Dealings

171

The Developer is not to:
1711 sell or transfer the Land, other than a Residential Lot, or

17.1.2 assign the Developer’s rights or obligations under this Deed, or novate
this Deed,

to any person unless:

171.3 the Developer has, at no cost to the Council, first procured the
execution by the person to whom the Land or part is to be sold or
transferred or the Developer's rights or obligations under this Deed
are to be assigned or novated, of a deed in favour of the Council on

terms reasonably satisfactory to the Council, and

171.4 the Council has given written notice to the Developer stating that it
reasonably considers that the purchaser, transferee, assignee or
novatee, is reasonably capable of performing its obligations under this
Deed, and

17.1.5 the Developer is not in breach of this Deed, and

17.1.6 the Council otherwise consents to the transfer, assignment or

novation, such consent not to be unreasonably withheld.
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17.2 Subject to clause 17.3, the Developer acknowledges and agrees that it remains
liable to fully perform its obligations under this Deed unless and until it has

complied with its obligations under clause 17.1.

17.3 The Developer may sell, transfer, assign or novate or similarly deal with its right,
title or interest in the Land (if any) or allow any interest in them to arise or be
varied, in each case, without Council’'s consent only if this Agreement is
registered on the relevant folios of the Registrar pertaining to the Land in
accordance with clause 8.1, and prior to any such sale, transfer, assignment or
novation, the Developer has given Council no less than 10 Business Days’ notice

in writing of the proposed Dealing.

17.4 Nothing in this clause 17.1 prevents a transfer of Residential Lots or Super Lots
created from the Land by registration of a plan of subdivision at LPI to
Purchasers of the same where the Developer at that time has complied with the

relevant terms of this Agreement.

18 Costs

The Developer agrees to pay or reimburse the costs of the Council's reasonable legal fees
and expenses in connection with the negotiation, preparation, ard-execution, and

enforcement of this Agreement.
19 Entire Agreement

This Agreement contains everything to which the Parties have agreed in relation to the
matters it deals with. No Party can rely on an earlier document, or anything said or done by
another Party, or by a director, officer, agent or employee of that Party, before this

Agreement was executed, except as permitted by law.

20 Further acts

Each Party must promptly execute all documents and do all things that another Party from
time to time reasonably requests to affect, perfect or complete this Agreement and all

transactions incidental to it.

21 Law and jurisdiction

This Agreement is governed by the law of New South Wales. The Parties submit to the non-
exclusive jurisdiction of its courts and courts of appeal from them in regard to enforcement of
either Parties rights under this Deed. The Parties will not object to the exercise of jurisdiction

by those courts on any basis.
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22 Joint and individual liability and benefits

Except as otherwise set out in this Agreement, any agreement, covenant, representation or
warranty under this Agreement by 2 or more persons binds them jointly and each of them
individually, and any benefit in favour of 2 or more persons is for the benefit of them jointly

and each of them individually.

23 No fetter
23.1 This Agreement is not intended to operate to fetter, a Discretion in any unlawful
manner.
23.2 No provision of this Agreement is intended to, or does, constitute any unlawful

fetter on any Discretion. If contrary to the operation of this clause, any provision
of this Agreement is held by a court of competent jurisdiction to constitute an

unlawful fetter on any Discretion, the Parties agree:

23.2.1 They will take all practical steps, including the execution of any further

documents to ensure the objective of this clause is substantially satisfied;

23.2.2 In the event that clause 23.1 cannot be achieved without giving rise to
an unlawful fetter on a Discretion, the relevant provisions to be severed

and the remainder of this Agreement has full force and effect; and

23.2.3 To endeavour to satisfy the common objectives of the Parties in relation
to the provision of this Agreement which is held to be an unlawful fetter to
the extent that is possible having regard to the relevant court judgment.

24 Representations

The Parties represent and warrant that they have power to enter into this Agreement and
comply with their obligations under the Agreement and that entry into this Agreement will not

result in the breach of any law.

25  Severability

251 The Parties acknowledge that under and by virtue of Section 93F(4) of the Act,
any provision of this Agreement is not invalid by reason only that there is no
connection between the Development and the object of the expenditure of any

money required to be paid by that provision.

252 The Parties acknowledge that under and by virtue of Section 93F (10) of the Act,
any provision of this Agreement is void to the extent to which it requires or allows
anything to be done that, when done, would breach:
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25.2.1 any provision of the Act; or
25.2.2 the provisions of an Environmental Planning Instrument; or

25.2.3 a Development Consent applying to the relevant land.

253 The Parties agree that to the extent permitted by Law, this Agreement prevails to
the extent it is inconsistent with any Law.

254 If a clause or part of a clause of this Agreement can be read in a way that makes
it illegal, unenforceable or invalid, but can also be read in a way that makes it
legal, enforceable and valid, it must be read in the latter way.

25:5 If any clause or part of a clause is illegal, enforceable or invalid, that clause or
part is to be treated as removed from this Agreement, but the rest of this
Agreement is not affected.

Modification

No modification of this Agreement will be of any force or effect unless it is in writing and

signed by the Parties to this Agreement.

Waiver

271

27.2

27.3

GST

28.1

28.2

28.3

The fact that a Party fails to do, or delays in doing, something the Party is entitled
to do under this Agreement, does not amount to a waiver of any obligation of, or

breach of obligation by, another Party.
A waiver by a Party is only effective if it is in writing.

A written waiver by a Party is only effective in relation to the particular obligation
or breach in respect of which it is given. It is not to be taken as an implied waiver
of any other obligation or breach or as an implied waiver of that obligation or

breach in relation to any other occasion.

As at the date of this Deed pursuant to a New Tax System (Goods and Services
Tax) (Exempt Taxes, Fees and Charges) Determination 2008 such determination
provides that Developer Contributions and Developer Charges are exempt from
GST.

All amounts stated in this Deed are exclusive of GST.

If the GST law determines that anytime during the performance by the Developer

of its obligations under this Deed that any payment or performance of any of the
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New Laws

Development Contributions is a supply by the party making the supply and is
liable to pay GST to the Australian Taxation Office then it is agreed that the
recipient of the supply must pay an additional amount equal to the GST on that
supply subject to the party liable to pay the GST providing the recipient with a

GST tax invoice.

If the Developer is obliged by a New Law to do something or pay an amount which it is
already contractually obliged to do or pay under this Agreement then, to the extent only that
the relevant obligation is required under both the New Law and this Agreement, compliance

with the New Law will constitute compliance with the relevant obligation under this

Agreement.

Key considerations

The Parties acknowledge that the following matters have been considered by each of them

prior to entering into this agreement as modified:

(@)

(b)

(d)

The public infrastructure that is proposed to be funded by the Development

Contributions will be provided within a reasonable time.

The impact of the proposed Development Contributions on the affordability of the

proposed development.

The proposed Development Contributions are based on a reasonable
apportionment between existing demand and new demand for public infrastructure

to be created by the proposed development to which to contribution relates.

The proposed Development Contributions are based on a reasonable estimate of

the cost of proposed public infrastructure.

The parties acknowledge that the Contributions provided pursuant to this Agreement will

directly serve the needs of the completed Development.

Page 25 of 39




Execution

Executed as a Deed

-2008— ) M’) po— (/,ow\\f.\ VE ol U
159 (3)  29/02(2004
LoTTh JctendN

General Manager

Mayor—

SIGNED SEALED and DELIVERED by )
Winten (No.23) Pty Limited )
ACN: 096 449 366 in accordance with )

section 127 of the Corporations Act 2001 )
by a Director and Secretary )

) Director DAVVD ROTHWELL

) Name,of Authorised Person

Y5~

) Secretary \Af|LL]JAM  RoTHWELL

) Name of Authorised Person
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Attachment A

1 Land

Lot No.
61
62
23
61
62
3
1
2
22
1

DP
1076974
1076974
607899
785115
785115
1039042
1072276
1072111
607899
1039042

Street
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
Main Road Cliftleigh
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Attachment C
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Attachment D

Attachment D - Contributions Schedule

Table | Schedule of Public . Indicative . .

1 Facilities Details Value Time for completion
Testers Hollow Civil Works Prior to the issuing of the Subdivision

1 |Wetlands and Erosion  |$ 1,400,000 Certificate that creates the 331%
Construction Control Residential Lot in the Development

Embellishment Prior to the issuing of the Subdivision

6  |District Recreation [to kick-about [ 1,500,000 Certificate that creates the 331%
Facilities space Residential Lot in the Development
J\?:tt;;sdgollow Planting Prior to the issuing of the Subdivision

Y macrophyte & $ 700,000 Certificate that creates the 400"

5 Rehabilitation littoral Residential Lot in the Devel t
\Works ittoral zones esidential Lot in the Developmen
Local P Prior to the issuing of the Subdivision

7 |rocal Park Hilllop Park  [$ 300,000 Certificate that creates the 400"

Residential Lot in the Development
5 years
maintenance
as per the Plan
of
Testers Hollow gﬂaatgzgzzment Prior to the issuing of the Subdivision
Wetlands Sastemibar Certificate that creates the 500"
3 |Maintenance Dot (as $ 250,000 Residential Lot in the Development
amended)
prepared by
RPS Australia
East Pty Ltd.
Brovi :
Qeu e . . . e e
INeighbourhood [epproved c 9.;9 : 'el A Sggbgm'"s o
4 ICommunity- Centre |Community rGoaRas S ;
Centre Residential-Lotin-the-Development
. — = —— : Sobdivie
5 Ne@hbeu#heed rinimum-30  |$.4.600.000 Certificate-thatcreates-the 900%
place-facility Residential Lotiathe-Deavelopment
Total
I Contributions|$6:40€4,150,000
Pro-rata|$6,5660.674,247.7
contribution|0
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Table | Schedule of Land Area (sq. Indicative Time for dedication
2 Dedications metres) Value
L ) Prior to the issuing of the Subdivision
10 E'St.r ot Redreation 23'?00 sa-m @l 180,000 Certificate that creates the 331%
acilities $8 /sq.m Residential Lot in the Development
Prior to the issuing of the Subdivision
8.1 gesterg Hollow 468;‘90 sg.m $ 937,000 Certificate that creates the 331°
Rl Dpace @ $2/sqm Residential Lot in the Development
Prior to the issuing of the Subdivision
11 |Local Park - Hilltop 3,900 sa.m @ $ 293,000 Certificate that creates the 400"
$75 /sq.m Residential Lot in the Development
=¥ — : Sobdivia:
7-266-s6-r-@ Cedificate-that creates-the-400"
44-1Open-Space $48.20 S 350,000 e .
. . Residential-otinthe-Development
. Prior to the issuing of the Subdi\(Lsion
ghoo Certificate that creates the 8600" '
91 |centreOpen S ace;aos%o/zq.m @ $ 180,000 Residential Lot in the Developn]ent
lat William Tester| Q-
Drive
Prior to the issuing of the Subdivision
Child - Certificate that creates the 900"
9.2 |CentreOpen Sgace11000 sq.m @ $ 180,000 Residential Lot in the Development ;
at  William Tester$180/sq'm
Drive
Open space Prior to the issuing of the Subcf\ Formatted: Left
adjacent to existing Certificate that creates the 900
open space and 11.240sa.m @ Residential Lot in the Development
1.2 recreational facility [$180/ sg.m 2,023,200 )
on William Tester
Drive
Total $2,120,0003,793
Contributions ;200
Pro-rata 2 170
contribution $ 2:4763.862.50
Table Schedule of Cash Time for provision
3 Contributions
12 Library Services $ 605,000
13 Kurri Kurri Aquatic Centre |$ 189,000
14 External Cycleway $ 150,000 Pro-rata contribution for each
15 Cycle link to Kurri Kurri  |$ 98,000 Residential L.Ot up to 977 Resmi_entnal
. Lots to be paid prior to the issuing of
16 Pedestrian Refuges  |$ 41,000 the Subdivision Certificate that creates
Rationalise Main Road the Residential Lot in the Development
17 Acress $ 273,000
18 |Roads/Streetscape/Parking [$ 400,000
Coptanhons up to 977 $1,756,000
residential lots
Pro-rata contributions up to
977 lots $1,797.34
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