








 

 

1. Terms of Positive Covenant firstly referred to in the plan: 

 

Background 

A. Development consent to development application DA 8/2009/192/1 was granted on 9 June 
2010 by Council for a landfill extension of Cessnock Waste & Reuse Centre (Development 
Consent). 

B. Schedule 2 of the Development Consent contains the general terms of approval by the then 
Department of Environment and Climate Change NSW. Clause 19 of that Schedule of the 
Development Consent provides as follows: 

19.  The DECCW requires further information regarding the proposed biodiversity offset 
area, including the following specific requirements: 

a.  A detailed habit/ offset [sic] package must be prepared for the site and be 
submitted to the DECCW for review, with the opportunity for the DECCW to 
make comments and recommendations prior to the commencement of any 
vegetation clearing ("the Habitat Offset Package"). 

b.  The Habitat Offset Package must be determined in accordance with the 
DECCW's 'Principles for the use of biodiversity offsets in NSW ("the offsetting 
principles").' This document is available on-line at 
http://www.environment.nsw.qov.au/biocertification/offsets.htm. 

c.  The Proponent will be required, prior to construction or preparation of the site 
commencing, to; 

i.  Secure the tenure of the offset land in perpetuity of the area identified in a 
DECCW approved Habitat Offset Package as per offsetting principle 7; 

ii.  Have the means of managing the offset land for conservation, as per 
offsetting principle 6, 

iii.  Ensure that the offset comprises appropriate vegetation that meets the 
requirement of 'like for like' as per offsetting principle 10; and 

iv.  Meet all other offsetting principles. 

C. Schedule 4 of the Development Consent contains the concurrence conditions of the then 
Department of Environment and Climate Change NSW. Clause 2 of that schedule provides 
as follows: 

Offsets 

2.  That the proponent is to offer an area of twenty five (25) ha of woody remnant 
vegetation of Lower Hunter Spotted Gum - lronbark Woodland LHRF either on site, 
or within five km of the Cessnock Waste and Reuse Centre. This woody remnant 
vegetation is to have the same, or better, biodiversity values as the vegetation 
intended to be cleared on site, including known local threatened species (Grevillea 
paniflora ssp. Paniflora) and threatened fauna habitat. This biodiversity offset is to 
be managed for conservation in perpetuity (see condition 3). The offset area may 
be included in the Environmental Protection Areas provided all of DECCW's 
offsetting principles are met. This would ensure that the proposed development 
results in a net improvement in biodiversity over time. 

Reason: To ensure that the proposed development would meet the requirements of 
the 'Principles for the Use of Biodiversity Offsets in NSW', 

3.  That the offset land is secured by an appropriate mechanism. Such mechanisms 
include: 

 entry into a Conservation Agreement under section 69 of the National Parks 
and Wildlife Act, 1974, or 



 

 placing a restrictive or positive covenant from sections 88B-E of the 
Conveyancing Act 1919) on the offset land, or 

 Entry into a Biobanking Agreement as per Division 2 of the Threatened 
Species Conservation Act 1995, or 

 Handing land over to the NPWS Estate with sufficient resources for its 
management. 

Reason: To ensure that the offset land is enduring, and protected in perpetuity, and 
thus provide food and shelter resources for threatened fauna species on site. 

D. By letter sent to the Council on 23 July 2019, a copy of which is in Schedule 1, the 
Biodiversity and Conservation Division of the Department of Planning, Industry and 
Environment (formerly the Office of Environment and Heritage) informed Cessnock City 
Council that it is satisfied that the Biodiversity Offset Management Plan dated June 2019 
meets the requirements of the concurrence conditions of the Development Consent. 

E. This positive covenant under s88D of the Conveyancing Act 1919 is intended to secure the 
offset land in perpetuity in accordance with the Biodiversity Offset Management Plan, 
Condition 19 of Schedule 2 of the Development Consent and Conditions 2 and 3 of 
Schedule 4 of the Development Consent. 

 

1 Definitions 

1.1 In this instrument: 

Asbestos Removalist means a person licensed as an asbestos removalist, as 
the case may be, under the Works Health and Safety Regulation 2017 and 
approved by the Prescribed Authority. 

Asbestos Survey means an inspection of a structure to determine whether 
asbestos is present. 

Biodiversity Offset Management Plan or BOMP means the document titled 
‘Cessnock Waste Management Centre Biodiversity Offset Management Plan’ 
dated June 2019 prepared by EcoLogical Australia a copy of which is in the 
Schedule 2.  

Burdened Lots means folio identifiers 1/1096161 and 41/996992. 

Bush Regeneration Contractor means a person approved by the Prescribed 
Authority that: 

(a)  has not less than 3 years’ experience in carrying out bush regeneration, and  

(b)  has a minimum qualification of TAFE Certificate III in Conservation and Land 
Management or equivalent, and  

(c)  is accredited under the Australian Association of Bush Regenerators, or has 
completed the necessary prerequisites qualifications and experience in order 
to qualify for such membership. 

Demolition Contractor means a person approved by the Prescribed Authority 
that holds an appropriate demolition licence issued by Safework NSW. 

Ecologist means a person approved by the Prescribed Authority that: 

(a)  has not less than 5 years’ experience in working as a professional ecologist, 
and  

(b)  is a ‘Certified Practicing Ecological Consultant’  through the Ecological 
Consultants Association of NSW, or has completed the necessary 
prerequisites qualifications and experience in order to qualify for such 
membership. 



 

Landowner means, in respect of a Burdened Lot, the registered proprietor of the 
Burdened Lots from time to time and its servants, agents, contractors, successors 
and assigns. 

Occupational Hygienist means a person approved by the Prescribed Authority 
that: 

(a)  has not less than 5 years’ experience in working as a professional 
occupational hygienist, and  

(b)  is a ‘Certified Occupational Hygienist’ member of the Australian Institute of 
Occupational Hygienist, or has completed the necessary prerequisites 
qualifications and experience in order to qualify for such membership. 

Offset Land means the part of the Burdened Lots shown marked as ‘(A) 
Biodiversity Offset Area’ on the plan.  

Prescribed Authority means Cessnock City Council and its servants, agents, 
contractors, successors and assigns.  

Season means spring (1 September to 30 November), summer (1 December to 
end of February), autumn (1 March to 31 May) or winter (1 June to 31 August) 
season, as the case may be. 

1.2 In the interpretation of this instrument, the following provisions apply unless the 
context otherwise requires: 

(a) Headings are inserted for convenience only and do not affect the 
interpretation of this instrument. 

(b) A reference in this instrument to a business day means a day other than a 
Saturday or Sunday on which banks are open for business generally in 
Sydney. 

(c) If the day on which any act, matter or thing is to be done under this 
instrument is not a business day, the act, matter or thing must be done on 
the next business day. 

(d) A reference in this instrument to dollars or $ means Australian dollars and 
all amounts payable under this Deed are payable in Australian dollars. 

(e) A reference in this instrument to any law, legislation or legislative provision 
includes any statutory modification, amendment or re-enactment, and any 
subordinate legislation or regulations issued under that legislation or 
legislative provision. 

(f) A reference in this instrument to any agreement, deed or document is to 
that agreement, deed or document as amended, novated, supplemented 
or replaced. 

(g) A reference to a clause, part, schedule or attachment is a reference to a 
clause, part, schedule or attachment of or to this instrument. 

(h) An expression importing a natural person includes any company, trust, 
partnership, joint venture, association, body corporate or governmental 
agency. 

(i) Where a word or phrase is given a defined meaning, another part of speech 
or other grammatical form in respect of that word or phrase has a 
corresponding meaning. 

(j) A word which denotes the singular denotes the plural, a word which 
denotes the plural denotes the singular, and a reference to any gender 
denotes the other genders. 

(k) References to the word ‘include’ or ‘including’ are to be construed without 
limitation. 



 

1.3 In the event of any inconsistency between the terms of this positive covenant, the 
BOMP, the terms of this positive covenant prevails. 

 

2 Installation of informational signage 

2.1 Within the first Season after the registration of this positive covenant, the 
Landowner is to install information signage around the Offset Land in such locations 
and containing such information as determined by the Prescribed Authority from 
time to time in accordance with clause 3.1.1 of the BOMP. 

2.2 The Landowner is to maintain, or procure the maintenance of, the informational 
signage installed pursuant to clause 2.1 of this covenant in an operational manner 
at all times. 

 

3 Initial weed control  

3.1 The Landowner is to carry out, or procure the carrying out of, weed control within 
the parts of the Offset Land referred to in clause 3.2.1 of the BOMP in accordance 
with clause 3.2.1 and Part 4 of the BOMP during: 

(a) the first Season after the registration of this positive covenant, and 

(b) the third Season after the registration of this positive covenant. 

3.2 All weed control carried out under clause 3.1 of this covenant is to be carried out 
by a Bush Regeneration Contractor. 

3.3 Ongoing weed control is to be carried out in accordance with clause 8 of this 
covenant. 

 

4 Dumped rubbish removal 

4.1 Promptly upon registration of this positive covenant the Landowner is to engage an 
Ecologist for the purpose of this clause and procure the Ecologist to prepare a 
schedule for removing existing dumbed rubbish from the parts of the Offset Land 
referred to in clause 3.2.2 of the BOMP in accordance with clause 3.2.2 and Part 4 
of the BOMP. 

4.2 If the Landowner is not the Prescribed Authority, the Landowner is to provide the 
Prescribed Authority with a copy of the report prepared by the Ecologist promptly 
after being provided with a copy of the report by the Ecologist. 

4.3 The Landowner is to remove, or procure the removal of, the dumped rubbish from 
those parts of the Offset Land in accordance with the schedule referred to in clause 
4.1 of this covenant, and clause 3.2.2 and Part 4 of the BOMP. 

4.4 All rubbish removed pursuant to this clause 4 of this covenant is to be disposed of 
at a licensed landfill facility. 

 

5 Scattered rubbish removal 

5.1 Within the first Season after registration of this covenant, the Landowner is to: 

(a) remove the majority of scattered rubbish from the part of the Offset Land 
referred to in clause 3.2.3 of the BOMP in accordance with clause 3.2.3 
and Part 4 of the BOMP, and 

(b) install approximately 690m of permanent fencing in accordance with clause 
3.2.3 and Part 4 of the BOMP 

5.2 Prior to the first anniversary of the registration of this covenant, the Landowner is 
to remove any remaining scattered rubbish from the part of the Offset Land referred 



 

to in clause 3.2.3 of the BOMP in accordance with clause 3.2.3 and Part 4 of the 
BOMP 

5.3 On the fourth anniversary and thereafter every three years, the Landowner is to 
remove any scattered rubbish from the part of the Offset Land referred to in clause 
3.2.3 of the BOMP in accordance with clause 3.2.3 and Part 4 of the BOMP. 

5.4 The Landowner is to maintain, or procure the maintenance of, the permanent 
fencing installed pursuant to clause 5.1(b) of this covenant in an operational manner 
at all times. 

 

6 Removal of existing abandoned house 

6.1 Promptly upon registration of this positive covenant, the Landowner is to engage 
an Occupational Hygienist and an Ecologist and instruct: 

(a) the Occupational Hygienist to undertake an Asbestos Survey of the existing 
abandoned house within the Offset Land referred to in clause 3.2.4 of the 
BOMP, and 

(b) the Occupational Hygienist, in consultation with the Ecologist, to prepare a 
plan for the removal of the abandoned house within 2 years of the 
registration of the positive covenant in accordance with clause 3.2.4 and 
Part 4 of the BOMP. 

6.2 If the Landowner is not the Prescribed Authority, the Landowner is to provide the 
Prescribed Authority with a copy of the report of the Asbestos Survey and plan for 
removal of the abandoned house prepared by the Occupational Hygienist, in 
consultation with the Ecologist  after being provided with a copy of the report by 
them. 

6.3 The Landowner is to procure the removal of the abandoned house by a Demolition 
Contractor in accordance with the plan for removal of the abandoned house referred 
to in clause 6.1(b) of this covenant and clause 3.2.4 and Part 4 of the BOMP and if 
necessary, is to engage an Asbestos Removalist in respect of that removal. 

 

7 Passive management 

7.1 Within 3 months of the registration of this positive covenant, the Landowner is to 
engage an Ecologist to: 

(a) carry out an inspection of parts of the Offset Area referred to in clause 3.2.5 
of the BOMP in accordance with clause 3.2.5 of the BOMP to identify to the 
fullest extent reasonably possible: 

(i) any additional or potential areas of priority or general weeds, and 

(ii) potential erosion issues, and 

(iii) feral animal presence, and 

(iv) illegal activity, and 

(b) prepare a report on whether any weed control is required for that part of the 
Offset Area and if so, the details and frequency of any such weed control 
so as to comply with Part 4 of the BOMP. 

7.2 If the Landowner is not the Prescribed Authority, the Landowner is to provide the 
Prescribed Authority with a copy of the report prepared by the Ecologist promptly 
after being provided with a copy of the report by the Ecologist. 

7.3 The Landowner is to carry out, or procure the carrying out of, the weed control in 
accordance with the report prepared by an Ecologist.  

7.4 All weed control carried out under clause 7 of this covenant is to be carried out by 
a Bush Regeneration Contractor. 



 

7.5 Ongoing weed control is to be carried out in accordance with clause 8 of this 
covenant. 

 

8 Ongoing maintenance of weed control 

8.1 On the first and fourth anniversary of the registration of this positive covenant and 
every three years thereafter, the Landowner is to engage an Ecologist to carry out 
inspections of the Offset Land to: 

(a)  identify to the fullest extent reasonably possible: 

(i) any existing, additional or potential areas of priority or general 
weeds, and 

(ii) potential erosion issues, and 

(iii) feral animal presence, and 

(iv) illegal activity, and 

(b) prepare a report on the details and frequency of the ongoing weed control 
for those areas in accordance with clause 3.3 of the BOMP so as to comply 
with Part 4 of the BOMP. 

8.2 If the Landowner is not the Prescribed Authority, the Landowner is to provide the 
Prescribed Authority with a copy of the report prepared by the Ecologist promptly 
after being provided with a copy of the report by the Ecologist. 

8.3 The Landowner is to carry out, or procure the carrying out of, the weed control 
during spring or summer (or both) in accordance with the report prepared by an 
Ecologist.  

8.4 All weed control carried out under clause 8 of this positive covenant is to be carried 
out by a Bush Regeneration Contractor. 

 

9 Permanent fencing 

9.1 Within 1 year of the registration of this positive covenant, the Landowner is to install 
permanent fencing along the boundary of the Offset Land in accordance with clause 
3.4 of the BOMP. 

9.2 The fencing to be installed pursuant to clause 9.1 of this covenant is to prevent deer 
from entering the Offset Land (in accordance with clause 3.5 of the BOMP) and be 
either: 

(a) bollards with wire rope and three strand plain wire fence which allow for 
fauna movement but restrict access of motorised vehicles, or 

(b) the type of fencing referred to in clause 3.2.3 of the BOMP. 

9.3 The Landowner is to maintain, or procure the maintenance of, the permanent 
fencing installed pursuant to clause 9.1 of this covenant in an operational manner 
at all times. 

9.4 All fencing installed under this clause 9 is to be installed and maintained by an 
appropriately qualified civil construction contractor approved by the Prescribed 
Authority. 

 

10 Monitoring and reporting 

10.1 On the first, second and fourth anniversary of the registration of this positive 
covenant and every three years thereafter, the Landowner is to engage an Ecologist 
or Bush Regeneration Contractor to: 

(a) carry out monitoring and surveying of the Offset Land in accordance with 
clause 5.1 of the BOMP, and 



 

(b) prepare reports on the results of the monitoring and a description of the 
works that have been undertaken on the Offset Land in accordance with 
clause 5.2 of the BOMP. 

10.2 The Landowner is to provide the Prescribed Authority with a copy of the report 
prepared by the Ecologist promptly after being provided with a copy of the report 
by the Ecologist. 

 

11 Review of BOMP 

11.1 The Prescribed Authority may review the BOMP every 5 years. 

11.2 If: 

(a) on review of a report prepared an Ecologist under clauses 7 or 10 of this 
positive covenant or the BOMP or both the Prescribed Authority considers 
that an amendment to the BOMP is required to ensure the Offset Land is 
effectively managed and to ensure that any unforeseen issues, such as but 
not limited to new weed infestations, are dealt with, or 

(b) the BOMP is otherwise amended for any reason, 

then the Prescribed Authority may direct such amendment and the Landowner and 
the Prescribed Authority are to register such further instruments on the title to the 
Offset Land as are necessary to replace this positive covenant to give effect to the 
amended BOMP.  

 

12 Access to Offset Land 

12.1 The Landowner is to permit the Prescribed Authority to enter the Burdened Lots 
and the Offset Land at reasonable times to enable the Prescribed Authority to carry 
out any monitoring, investigation and enforcement of the terms of this covenant 
provided the Prescribed Authority has given the Landowner reasonable prior notice 
of such access. 

 

13 Name of persons empowered to release vary or modify positive covenant  

Cessnock City Council 

  



 

Schedule 1 – Letter from Biodiversity and Conservation Division of 
Department of Planning, Industry and Environment 

 

  



 

Schedule 2 – Biodiversity Offset Management Plan
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Restriction on use affecting land vested in a Prescribed Authority 

 

Land burdened by restriction on use:   

Part of folio identifiers 1/1096161 and 41/996992 being the part marked ## on the plan in 
Schedule 3. 

 

Name of Prescribed Authority in which land is vested:  

Cessnock City Council 

 

Particulars of the restriction on use:  

 

1 Definitions 

1.1 In this instrument: 

Biodiversity Offset Management Plan or BOMP means the document referred 
to as such in any public positive covenant registered on title to the Burdened Lots 
in respect of the Offset Land.  

Burdened Lots means folio identifiers 1/1096161 and 41/996992. 

Landowner means, in respect of a Burdened Lot, the registered proprietor of the 
Burdened Lots from time to time and its servants, agents, contractors, successors 
and assigns. 

Offset Land means the part of the Burdened Lots shown marked as [##] on the 
plan in Schedule 1.  

Prescribed Authority means Cessnock City Council and its servants, agents, 
contractors, successors and assigns.  

1.2 In the interpretation of this instrument, the following provisions apply unless the 
context otherwise requires: 

(a) Headings are inserted for convenience only and do not affect the 
interpretation of this instrument. 

(b) A reference in this instrument to a business day means a day other than a 
Saturday or Sunday on which banks are open for business generally in 
Sydney. 

(c) If the day on which any act, matter or thing is to be done under this 
instrument is not a business day, the act, matter or thing must be done on 
the next business day. 

(d) A reference in this instrument to dollars or $ means Australian dollars and 
all amounts payable under this Deed are payable in Australian dollars. 

(e) A reference in this instrument to any law, legislation or legislative provision 
includes any statutory modification, amendment or re-enactment, and any 
subordinate legislation or regulations issued under that legislation or 
legislative provision. 

(f) A reference in this instrument to any agreement, deed or document is to 
that agreement, deed or document as amended, novated, supplemented 
or replaced. 

(g) A reference to a clause, part, schedule or attachment is a reference to a 
clause, part, schedule or attachment of or to this instrument. 
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(h) An expression importing a natural person includes any company, trust, 
partnership, joint venture, association, body corporate or governmental 
agency. 

(i) Where a word or phrase is given a defined meaning, another part of speech 
or other grammatical form in respect of that word or phrase has a 
corresponding meaning. 

(j) A word which denotes the singular denotes the plural, a word which 
denotes the plural denotes the singular, and a reference to any gender 
denotes the other genders. 

1.3 References to the word ‘include’ or ‘including’ are to be construed without limitation. 

 

2 Restriction on use of Offset Land 

2.1 The Landowner is not to use, or suffer, procure or permit the use of the Offset Land 
for any purpose other than as specified in the BOMP or a public positive covenant 
required by the Prescribed Authority and registered on the title to the Burdened Lots 
in respect of the Offset Land. 

 

3 Access to Offset Land 

3.1 The Landowner is not to prohibit the Prescribed Authority entering the Burdened 
Lots and the Offset Land at reasonable times to enable the Prescribed Authority to 
carry out any monitoring, investigation and enforcement of the terms of this 
covenant provided the Prescribed Authority has given the Landowner reasonable 
prior notice of such access. 

 

Name of persons empowered to release vary or modify restriction on use  

The Prescribed Authority 

 


	22632 DRAFT DP
	CESS_CESS19017_015
	DOC2020 031898  Cessnock Waste Management Centre Biodiversity Offset _ Restrictive Covenant _ Lindsay Taylor Lawyers

